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Respondent .

These matters, the consolidated appeals from the issuance of tw o

civil penalties for the alleged violation of chapter 173-410 WAC, cam e

before the Pollution Control Hearings Board, David Akana (presiding )

and Gayle Rothrock, at a formal hearing in Lacey on May 18 and Jun e

'

	

30, 1981 .

17 :

	

Appellant Scott Paper Company was represented by its attorney ,
I

I,; I Jul :a r, C . Dewell ; respondent Departmen t~ of Ecology was represented b y
1

i-

	

►dick Dafford, Assistant Attorney General . Court reporters Loi s
I

Fairfield and Marilyn Mitchell recorded the proceedings .
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Having heard the testimony, having examined the exhibits, an d

. l

1

having considered the contentions of the parties, the Board makes thes e

3~

	

FINDINGS OF FAC T

4 ~

	

I

A p pellant Scott Paper Company owns and operates a sulfite p ulpin g

7111 ih Everett, Washington . The facility includes a recoverv boile r

which is fueled by spent sulfite liquor (t)SL), a byproduct from th e

p `1D1ng of wood chips in digesters . Heat from the boiler exhaus t

gases 1= recovered in a cooling tower . The gas is passed through a n

_av :_ p t_se tower where sulfur dioxide (SO .) ) _e temoved and the ga s

tc t el cooled .

	

At this point, the gas is fully saturated with wate r

-

	

-an : has a temperature of about 85 degrees Fahrenhelt(F) . The gas the n

tore two demister units which remove particulate matter a n d som e

stu! _ `ro'n the -jes stream .

	

After leavl n j the `jr i ;ter5/ eh

	

geJ ,

_ataze'' ;p it" water, passes b y an opaciti mositor then is ducted int s

-- :LC toot high exhaust stack and dischar'jed into the atmosphere .

I I

f-e demist e r j_'^_thin is comprised or three unit`3, t,!) of w ill ;,' ar e

st-lis

	

..riile the third unit 1J cleaned .

	

l;aeh lemistei contains 3 7

_

	

fit'rglaaS pl ,t lc C'1l?1'li'ntC .

	

L jeii el-..m rl_ is about

	

f.- et t

2 feet in is m ter and placet! vertie .I1 ;3 in the :r'i'll is .

, t 7ositor recor - '`' d opacity Leading, ex, fcl3 ng 35 percent o n

' _ ist r, F, 1U, ._„ 24, Sept , mher 8 ter )s j'1 18 and o s Oeto )` t I L r

. _ .:C

	

=1 _eta_ of 150 execedences was counted .

	

h es r_

	

x _res ~ice '_ -_: L e

I_ r . , n _ ;v im l
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the basis for the issuance of civil penalties relating to opacit y

violations in Docket Nos . DE 80-703 and 81--111 .

I V

Sulfur dioxide emissions exceeded the 300 parts per million (ppm )

hourly standard on August 6 and 20, and November 2, 3, 17 and 20 ,

1980 . A total of thirteen exceedences was counted . Civil penaltie s

were issued for each event in Docket Nos . DE 80-703 and 81-111 .

V

The recorded violations on September 8 and 18 (2 for opacity), an d

November 2 and 17 {4 for 50 2 ) are conceded or not contested . Civi l

penalties associated with each of the violations total $1050 .

V I

13 1
E

	

The following recorded violations were caused by the unavoidable ,

1 unexpected and unforeseen failure of equipment ; August 4 - o p acit y

(broker demister box damper handle), August 6 - SO 2 {acid tan k

storage level indicator failure), August 6 - opacity (related to sam e

1 SO 2 violation), August 20 - SO 2 (check valve plug failure o n

digester), August 20 - opacity (related to same SO 2 violation) ,

August 23 and 24 - opacity (gasket failure on digester), November 3 -

S0 2 (vat level control valve failure), and November 20 - SO 2

; (pressure relief valve failure) . Scott reported the upsets b i

telephone and written report . Respondent views the variou s

, operational and equipment malfunctions as a chronic problem which ar e

not "unavoidable" within the meaning of 'SAC 173-410-067 .

FINAL FINDINGS OF FACT ,
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VI I

Scott has experienced isolated failures of the fiberglass element s

over the past five years . There was a failure of one element i n

'~ovember, 1979 .

	

In April 1980, deterioration was observed in t h e

elements of one demister unit . A replacement set of element s

t i corrected the p roblem .

	

In September, 1980 another failure occurred .

The recorded violations on September 9, 1980 were caused by th e

8

	

unexpected and unforeseen failure of five fiberglass plastic element s

9 ' l e one demister box . Although the opacity exceeded the monitor scal e
i

le

	

of 40% on that day, chef unit continued to be operated until g earin g

o Se p tember 11 . The unit was returned to service on Se p tember 12-14 ,

- ell a p ed, then again returned to service on September 15-17 . Opacit y

continued to exceed the 35% monitor standard when the uni t

• eo_rati^g . On September 17, the unit was inspected arri fiv e

e" ;'_ass element ; were found defective .

	

Scott began to investl ;at e

_ _ cause of the fiberglass failure .

~e cause of the failures was discovered to be the preseree• of a

' ,dorlde ion codtami fart l e the sulfuric dcid io th e pr oces s

"e : s .. ied the f Li _r , to gradually i o Lf_r LUra` r' .

	

T h e caus e_ w a

eee f , e to Scott b the fiberyl3so elem ent sdppl?er in a Oaro' 1 9 2 1

'_ r

	

_

	

There was do reason for Scott to suspect the cause ') th e

_

	

Ho, ever, Scott knew or should hove known t h r'Jt t

	

e ' j _

aemieter rigs rot ope ating properly by the second day of operation ,

lte~-ber 10 .

'f L r i i .Dl ":GS OF FACT ,
_-
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The subject demister was otherwise maintained and operated in a

	

3

	

reasonable manner . The emission exceedences did not result from

	

4

	

inadequate design, operation, or maintenance of the facility, but fro m

5 I an unsuspected element in supposedly pure sulfuric acid . However ,

I
6

i
after Scott knew or should have known of the emission exceedences ,

j repairs or corrections were not expeditiously made .

I

	

F

	

I X

	

J

	

?articulate emissions from Scott's recovery system are well withi n

	

i+

	

tie state standards for the facility in question .

1
!

	

X
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Any Conclusion of Law which should be deemed a Finding of Fact i s

	

~, ;

	

aereby adopted as such .

Flom these Findings the Hoare] comeo to thes e

CONCLUSIONS OF LA W

I

The Board has jurisdiction over the persons and subject matter o f

t _s proeceding .

I I

4AC 173-410-040(7), as filed on August 20, 1980 and effective 3 0

_

	

Jays thereafter (WSR 80-11-061), is substantially similar to W I% C

173-410-036 . 1 appellant would sufter no undue prejudice from the

There is a substantial difference in the meaning of "opacity "
oetween the new regulation (OAC 173-410-021(22)) and the ol d
regulation (WAC 173-410-021(14)) . The old definition exclude s
anco tined water, the new definition includes any matter which woul d
ebscore an object . Opacity, as used in the instant matters, appea r s
to to from the new' regulation .

1%A- i lNDINGS OF ACT ,
20' .CLL'SIONS OF LA .1 & ORDER
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1 I use of either standard on any of the opacity events . The provisio n

2

	

esed by the parties is WAC 173-410-040 which provides in part :

3

	

(7)

	

Opacity . No person shall cause or allow th e
emission of a plume from a recovery system or aci d

4

	

p lant or other source which has an average opacit y
greater than thirty-five percent at or within a

5

	

reasonable distance of the emission point, for mor e
than six consecutive minutes in any sixty minut e

U

	

period, except as described in WAC 173-410-040(8) an d
173-410-040(9) . The opacity determination shall b e

-

	

according to procedures contained in "source Tes t
'4anual - Procedures for Compliance Testing", on fil e

b

	

with the department . There shall be no more than on e
violation for any sixty minute period .

cJ

(0)

	

The _provisions of WAC 173-410-040(7) shall no t
apply when the presence of condensed water droplet s
is the only reason for the opacity of the olume t o
exceed thirty-five percent .

A ,m,jo issue in the case is whether water droplets caused the opacit y

monitor to record a higher opacity than whet would have been correct .

T, ,_ioee a violation of WAC 173-410-040(7), res pondert rust sho .Y t ha t
o l eme ,ias emitted which had an aven g e opaelty of more than 3 5

,_"cent at or within a reasonable distance of the emission point fo r

e aLe tnan si< consecutive minutes using procedures on file with t h e

, -)a r e men ` . The evidence p resented does n'Jt show t nat the o p c t .

-c ; . _sr weel .d record e violation in

	

manor described in th e

_

	

-ne

	

regulation .

	

For th,s reason, the alleged opacity v i gi l = _ion s

e e s s . '11 penalties assessed therefor should be reversed .

	

l o

_r= r`_gulaelon is also not a pplicable 4 he n the arreser'ce of con''e n e e d

~ .___ droplets is t`e only reason for the opacity of the plJTe t o

eecd 35 percent . The evidence presented shows that the 'lonito r

I _e oI_1el opacity readings which included 3 substantial pteaenee of

__ l W: :,er .

	

HOW_Ver, I t

_C' _ ._ ;•3I0'JS OF LAW x jI:iOER



1 ! was not shown that the only reason for the opacity to exceed 3 5

percent was the presence of condensed water droplets during the perio d

of September 9 through 17, 1980, when the demister was not workin g

properly . The evidence shows that on other occasions, it was mor e

likely than not that the only reason for the recorded opacity t o

exceed 35 percent was the presence of condensed water droplets at th e

monitor . For this additional reason, the alleged opacity violation s

8 . occurring on these other occasions should be reversed . Lastly, thos e

9 I alleged violations occurring on August 4, 6, 20, 23, and 24 wer e

I (
) I

1 excusable under the provisions of WAC 173-410-067 .

	

(See Finding o f

a, ` Fact VI . )

1

	

II I

aAC 173-410-040(1)(e), as filed on August 20, 1980 and effectiv e

i ~

	

0 days thereafter (WSR 80-11-061), is substantially similar to th e

seandari authorized by WAC 173-410-041 and regulatory order DE 78--10 6

lr,

	

rFebraary 27, 1978) . Appellant would suffer no undue prejudice fro m

I t r.e use of either standard on any of the alleged S0 2 events . Th e

provision used by the parties is WAC 173--410-040(1)(e) which provides :

Emissions from recovery systems conotructed afte r
Januar y_ 24, 1972, shall not exceed 300 ppm (dry) o f
sulfar dioxide for any hourly ,average .

_

	

,sspondert snowed that a violation of the standard occurred on th e

dates .n : times alleged . Appellant contends that u p set conditions a t

t e e facility caused the emissions to exceed the S0 2 hourl y

standard . Appellant reported each incident, furnished writte n

oetails, and took remedial steps to minimize the emissions as outline d

o
FI VkL F I':DINGS Or rAC ,
:0t;CLUSIONS OF LAW b ORDER
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1

	

in WAC 173-410--067(2) . The parties differ as to whether the incident s

2

	

were "unavoidable " as defined in WAC 173-410-067(5) . We conclude tha t

3 ; the contested incidents relating to SO 2 emissions were unavoidable .

4

	

See Finding of Fact VI . Accordingly the incidents were excusable an d

5

	

the civil penalties issued therefor should be reversed .
f

6

	

I V

Those civil penalties issued on September 8 and 18 (LSE 80-703) an d
I

8 I November 2 and 17 (DE 81-111) are affirmed .
I

9 :

	

v

:ppe_lant's contention relati n g to its requested change in opacit y

emit is not susce p tible to determinat]on in this proceeding .

V I

1„

	

Appellant's remaining contentions were withdrawn or are withou t

;ierl t

VI I

Any Finding or Fact which should be defamed a Conclusion of Law i s

'-c resy adopted as such .

From these Conclusions the Board enter, thi s

F?Jr
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ORDE R

1. The civil penalties issued to Scott Paper Company for th e

violation of WAC 173-410-040(1)(e), four in Docket DE 80-703 and fiv e

in Docket 81-111 are reversed .

2. The civil penalties issued in Scott Paper Company for th e

violation of WAC 173-410-040(7), 147 in Docket DE 80-703, and one i n

Docket DE 81-111, are reversed .

3. The civil penalties issued for violations on September 8 an d

18 in Docket DE 80-703 and November 2 and 17 in Docket DE 81-11 1

totalling $1050 are affirmed .

DONE this qt k	 day of October, 1981 .

POLLUTION CONTROL HEARINGS BOARD

DAVID AKANA, Membe r

--!
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AYLE ,ROTHROCK ; -[Membe r

I

2

3

4

5

6

i

8

9

1 0

1 1

1 2

1 3

1 7

] 5

1 6

1 S

Did NotParticipate
NAT W . WASHINGTON, Chairma n
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